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Non-lslamic Economic Systems 


AlkauthaD 

/VlHSTfTUTE IV 


Feudalism 

Bound lords and their subjects in Europe during 
much of the Middle Ages. In theory, the king 
owned all or most of the land and gave it to his 
leadinsmobles in return for loyalty and military 
service. The nobles in turn held land that peasants 
were allowed to farm in return for the labor and a 
portion of the produce. 

Socialism 

Advocates vesting ownership and control of the 
means of production and distribution, of capital, 
land, etc., in the community as a whole. 

Capitalism 

Based on a free market, open competition, profit 
motive and private ownership of the means of 
production. Encourages private investment and 
business, compared to a government-controlled 
economy. Investors in these private companies 
also own the firms and are known as capitalists. 


^1 By understanding such 

terminologies we may gain a 
better appreciation of the 
Islamic economic system. 


^ Note: Islam promotes the 
concept of free market based 
economy within the 
boundaries of sharia. 


What does Islam protectP 


The Five 

■ Deen (Religion) 

NecessiUes 

■ Nafs (Human life) 


■ c Aql (Power of Intellect) 


■ c Irdh (Honor/ Reputation) 


■ Maal (Wealth) 


Sources of the Fiqh of Islamic transactions other than the Qur’an and 
Sunnah 


Sources 


■ Ijma (Consenus) 

■ Qiyas (Analogy) 

■ Masaalih (Benefits) 

■ Sad Adharai’ (Blocking the means) 

■ TJrf (Customary practises) 
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Introduction to the Contract of Sale 


AlkauthaR 

/v INSTITUTE IV 


linguistic 

definition 

The Arabic word for sale is • It comes from 

the root word which means " outstretched 

hand M . In a business transaction or sale, the buyer 
and seller both put their hands forward for a hand 
shake in agreement. 

legal Definition 

^\ji\ J* JU Jl* &£ 

A contract for the exchange of a property with 
another property based upon mutual consent. 


Explanation of the legal definition 


A contract for the 
exchange of 

■ This shows that there is an exchange between 
two parties. Both these parties must satisfy 
stringent conditions. 

■ An exchange can be of different types based 
upon different conditions. On the basis of 
this, different types of contracts are 
recognised in Islam. 

■ This also shows that a business transaction is 
an actual ’’exchange” between both sides. Any 
transaction in which an exchange has not 
taken place is therefore not a valid business 
transaction. 

■ In general, contracts are divided into two 
types: Commutative and non-commutative 
(benevolent) contracts. 

Properties 

Properties can be of different types. The manner 
of deriving benefits from them differs according to 
the type of contract. 


* 


Such as a sale or rental or 
agency or guarantee or lending 
or charity or competition etc... 
All of these are different types 
of transactions and contracts. 




Thus, a charity or a business 
deal that is extracted by 
discomfort (coercion or 
pressure) is impermissible 
because it is not based on 
wilful consent. 
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Based upon 
mutual consent 


This is an important condition. Mutual consent 
must be present for a contract to be valid. 
However, consent is subordinate to the contract 
itself being valid. There is no value placed in 
mutual consent if the Shariah does not consent to 
the contract in the first place. 


gg 

AlkauthaR 

I V IMSTITUT £ XV 
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Proofs for the permissibility of Trade 


Quran 


i ^ ck-'i ) 

And Allah has permitted trade but forbidden riba. 
[AlBaqarah: 275] 


> 1 0 * > < 


p5\Jj-d I jlig lj Sf J iAll 4 

4 0^] 

O you who believe! Do not eat your property 
amongst yourselves in falsehood except by way of 
lawful business based on mutual consent 
[AnNisaa: 29] 


3 J)i yaJJ ^lS I5J ££A]I 4 

eii Ij*** ^3 

lip &y+idj o! 

aJJ I lj Jio lj (3 A 3 '^ I j j I (3 !j P 

4 ^ Oy>JJu ^u*J 1/^ 

O you who believe! If the call for prayer on the 
day of Jum'ah is given, then hurry to the 
remembrance of Allah and leave trade [Aljum'ah: 
1 - 2 ] 


I jjeLp jl qLj- 4 = a .l p J-J 


4 A^cr? 

There is no sin upon you if you were to seek the 
bounty of your Lord. [AlBaqarah: 198] 
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Sunnah 

. I5yll> L* jUMj 

The buyer and seller have the choice to conclude 
or repeal their transaction as long as they have not 
separated. [Agreed upon] 


a y A sa \ * 

ay o o <" \s * o.y ji . ^ , I * ' * , 

.JaSU-l 

The Prophet sallallahu alaihi wa sallam bought the 
courtyard from the two orphans. [Agreed upon] 



Alkauthar 

iv INSTITUTE IV 
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The study ef Business regulations in the Shariah 


AlkauthaD 

./VI N S 1 l T U T T. IV 


Narrated Rifa’a bin Raff: The 
Prophet (peace be upon him) was 
asked: C£ What type of earning is 
best?” He replied, “A man’s work 
with his hand and every business 
action which is approved.” 
[Reported by Al-Bazzar; Al- 
Hakim graded it Sahih\. 


<£\ L j^» j ^ ^ 

• M 

sl_jj .((jjjy gj J? J ,oXj 


A prelude to the study of the regulations regarding business entails the study of the following 
ten matters: 

1. Pillars of a business transaction. 

2. The goals and purposes of Shariah in business transactions. 

3. Properties and their types. 

4. Trading competence. 

5. Conditions of business transactions. 

6. Conditions in business transactions. 

7. Choice in contracts. 

8. Contracts and their types. 

9. Defects in contracts 

10. Profit and its limits in Sharia 
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I. Pillars of Business 


AikauthaD 

i vi n s r i r u n 1 IV 


3 mla pillars 

1 . The buyer and the seller 


2. The commodity or subject of the contract 


3. The Seegha (i.e. Formula): Offer and 


Acceptance. 


All of the following forms of exchange are permissible in Islam: 

• The buyer and seller are physically present and agree verbally to the contract. 

• Silent transaction [jUsliit ^J]: where the money and the product change hands without 

verbal agreement Such a contract is permissible according to the majority of the scholars 
of Islam. 

• Modem methods of transaction: via the internet, phone, SMS, fax, telex, etc... are 
permissible based on the decision of the Islamic Fiqh Council. 


Ibn Taymiyyah rahimahullah says: “It is not obligatory upon people to stick to only certain 
terminologies for the purpose of contracts. It is not impermissible for them to make a 
contract with terminologies that others use as long as the terminologies that are used pertain 
to their intended meaning - even if certain phrases are preferred over others.” [AlQawaid 
an-Nooraniyyah AJ-Fiqhiyyah (2/291)] 
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IL Goals and purposes of Shariah in Business 






3 Mil goals 


1. All business activities are permissible 
except that which was forbidden by Shariah. 

This is from the most important goals. The 
Shariah permits most contracts and only prohibits 
those few that fulfil certain conditions. Therefore 
every new contract is permissible except the one 
that contains features or conditions that make it 
impermissible. 


2. Prevention of oppression. 

Allah has not decreed any oppression in His 
legislation, nor does He want us to oppress each 
other, whether it is by mutual con se nt or coercion. 

Example: 

The prohibition of selling that which is uncertain 
in its quality or quantity. 

Forcing someone to sell or rent his property with 
unfair pricing. 

Note: What is the position of adhesion 
contracts in Islamic Shariah? 

3. Prevention of conflicts and disputes. 

Allah wishes to remove any matter that may cause 
us to have dispute. 

Example: 

The prohibition of selling upon the sale of your 
brother. 


AlkauthaR 

/V INSTITUTE IV 
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AlkauthaD 

i V i pi s t i t « r « 1.V 


How does the Shariah legislate in business? 

It does so by either one of two ways: 

1. By prohibiting the transaction. 

2. By allowing the transaction with certain conditions or within certain limits. 


Remember 

Many a times, a contract may have some sort of 


oppression in it, or may generally lead to conflicts 


and disputes, however it is still allowed due to the 


greater benefit that the Shariah perceives in 


allowing it. 


* 

Such as whole/ bulk sales or 
auction sales 


Wealth and its types 


legal definition 
ef wealth 

m 

Anything that has a material value, it can be owned 
and used in a legal way. 

Note 

Anything that is not permissible to benefit from, 
such as alcohol or dead meat or pork or interest 
money, then they are not considered a valid 
commodity in Islam. 


There can be three types of rights upon any valid wealth: 

1 . The right of the owner: Thus it is not permissible to take his wealth away except by 
his or her will. It is also for this reason that the punishment for stealing is so severe. 

2. The right of Allah: In effect, all wealth is from the property of Allah. When Allah has 
allowed us to use his property, then it can only be within the guidelines specified in the 
Shariah. 

3. The right of the community: This entails putting the greater benefit of the 
community above the benefit of individuals. 
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We can look at the types of wealth by way of: 

A. Its nature. 

B. Possibility of ownership of the property. 

C. Its specificity. 


A. By way of its nature 


Wealth can be 
either 

■ Price or money . This is of three types: 

o Gold, 
o Silver. 

o Currency or paper money 

* ✓ 0 * . 

■ The item that is priced or valued This is 

of two types: 

O Non- transferable commodity 
(Properties and estates) [j^f] 
o Transferable commodity (Other than 

a > 

>0 

properties) [J y^\ 

Benefits of 
knowing this 
division 

There are numerous benefits from knowing this 

division: 

• The transferable commodities should be sold 
off before the non- transferable ones at the 
time of bankruptcy. 

• The rights of neighbours are to be catered for 
in non-transferable commodities rather than 
transferable ones. 

* ^ e 

• Pre-emption [AxiJuJl] is to be respected as far 

as non-transferable commodities are 
concerned. There is no such thing for 
transferable commodities, except if they are 
jointly owned. 
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Figure 1: 

Exchange of properties (by way of nature of commodity) 
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I. Byways! possibility of ownership of the property 


AlkauthaD 

jTV i ns i jt u rt IV 


That which 
camt hemmed 

Such as those properties that have general benefit 
for all, such as roads, alley paths between 
properties, public wells, bridges etc... as long as the 
benefit is for all. 

That which 
shouldn't be 
owned except by 
an express 
reason from the 
Shariah 

Such as properties that are endowments for the 
poor. 

That which can 
be owned 

These are all commodities that do not fit into the 
above two types. 
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C. By way of its specificity or distinction. 

A commodity that is bought or sold may be either: 

• Specific [js*'*] 

t*. 

• Non-Specific and remains in one's liability \&-u\ j| 


Specific 

cemmedity 

The deal was contracted on a specific commodity. 

Example 

I will sell you this copy of Sahih AlBukhari that I 
have in my hand. 


Nen-specific 

cemmedity 

The deal was contracted on a commodity that is 
non-specific that remains in a person's debt or 
liability. 

Example 

I will sell you a copy of Sahih AlBukhari printed 
by in the year available in colour 


What is the benefit of knowing whether the deal has been contracted upon a specific or 
a non-specific commodity? 

The benefit of knowing this, is working out what the solution should be if a defect is found 
in the product. So, if the defect is found in a product where the deal was contracted on: 

• A specific commodity: Then the seller must return the price that was paid and take back 
his product from the buyer if the latter wished to repeal the transaction. 

• A non-specific commodity: Then the seller has the option of either returning the price or 
giving him another product similar to it in description (that is free of the defect). The 
buyer cannot force the seller to give his money back. Rather, if the seller wishes to give 
him another copy of the book, then he is obliged to take it. 
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Exchange of commodMes by way of specificity 

A commodity that is specific or non-specific may be bought and sold either one of two ways: 

• Transfer of the commodity is finalized immediately 

• Transfer of the commodity is finalized at a future time. Until then, it remains on credit 



Specific for 



Non-specific for 



Specific for non- 

specific 



non-specific 



specific 







Both parties finalize 



Both parties finalize 



Both parties finalize 


on the spot (1) 



on the spot. (4) 



on the spot. (7) 








— 

^ botb 


— 








One party on credit 



One party on credit 



One party on credit 

L 

whilst the other party 


— 

whilst the other party 


— 

whilst the other party 


finalizes. (3) 


finalizes. (6) 


finalizes. (9) 


Figure 2: Exchange of commodities (by way of specificity) 


Example form 

I will give you this Sahih AlBukhari now for this 
100 CND note now. 

Example for (2)* 

I will give you this Sahih AlBukhari tomorrow for 
this 100 CND note which I will take tomorrow. 

Example for (3) 

I will give you this Sahih AlBukhari tomorrow for 
this $100 note now (or vice versa). 

Example for (4) 

I will give you a copy of Sahih AlBukhari now for 
$100 now. 

Example for 151* 

I will give you a copy of Sahih AlBukhari 
tomorrow for $100 which I will take tomorrow. 

Example for (6) 

I will give you a copy of Sahih AlBukhari 
tomorrow for $100 now (or vice versa). 
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AikauthaD 

JVI.U&T It UT E IV 


Example far (71 

I will give you this Sahih AlBukhari now for $100 
now (or vice versa). 

Example far (8)* 

I will give you this Sahih AlBukhari tomorrow for 
$100 tomorrow (or vice versa). 

Example far 19) 

I will give you this Sahih AlBukhari now for $100 
to be given tomorrow (or vice versa). 
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IIL Trading competence 


AlkauthaD 

iVi nst itut t XV 


mans 

1. Puberty 

competence 

2. Maturity 

Proof 



1^x3^ li l J-ij 


And test the orphans when they have attained the 
age of puberty, if you find them mature, then give 
them their wealth. [AnNisaa: 6] 

Note 

Modern laws also prescribe to the concept of 
maturity for carrying out individual business 
transactions. The only difference between this and 
the Shariah, is that the Shariah has not put a 
definite age limit, whereas modern laws put the age 
limit at 18 or 21 years old. 


Vw 


Important 

The scholars of Islam have discussed the legal capacity of the following types of people to 
agree to a business contract due to the presence of specific texts of the Quran and Sunnah 
pertaining to them: 

1. A child who has reached the age of differentiation [j^l> 

2. Women. 

3. Those faced with incidental causes for the removal of legal capacity Jp 
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Child whi has 
reachedthe age 
efdifferentiaUen 


The transaction that such a child may deal in, can be 
either one of three types depending on whether the 
child benefits from it or not: 

1. There is complete benefit in it for him: Example: 
Acceptance of a gift. In such a case, it is 
permissible for the child to partake in the 
transaction even without the permission of his 
guardian. 

2. There is complete harm in it for him: Example: 
Giving a gift or giving a loan. In such a case, it is 
not permissible for him to partake in this 
transaction, even if his guardian permits him. 


3. There is incomplete harm or benefit in it for 
him. Example: Buying and selling. In such cases, 
the permissibility of the transaction is based on 
the permission of his guardian. 


AlkauthaD 

A I ^ ST 1 T U T E IV 


This is also the same ruling for 
the one who has deficient 
mental capacity, the immature 
and the bankrupt. 


Women 

Men and women are similar in their rights due 
towards them and from them, in matters of business 
and contracts, except in two matters: 


• A woman does not have the right to conduct a 
marriage contract by herself according to the 
majority opinion, as against Abu Haneefah may 
Allah have mercy on them all. The Shariah has 
given men this responsibility. 


• The capacity of a woman to donate from her own 
money more than a third without the permission 
of her husband. The majority of scholars 
permitted her, whereas Imam Malik may Allah 
mercy upon them all, forbade it. 


All scholars agree by complete 
consensus that the sister has 
the right to make her own 
choice and it is not permissible 
for her guardian to force her 
to marry against her will. 


Incidental 

This can happen due to one of two reasons: 

removal of legal 

1 . Pre-decreed: Example: Madness, Deficient mental 

capacity 

capacity. Coma, Sleep. 


2. Self-made: Example: Bankruptcy, Drunkenness & 


Immaturity. 
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Ai.kauthaR 

( NIST ITU? f: IV 


Pre-decreed 


Madness 

A person does not possess the legal capacity to 
agree to any transaction in the duration of his 
madness. However, this does not remove the 
obligation of Zakat on him. All matters are 
referred to his guardian in the case of complete 
madness. 

Deficient mental 
capacity 

In this case, the person has the ruling of the child 
who has reached the age of differentiation. 

Coma, Sleep 

This removes the legal capacity to authorize 
transactions due to the absence of sense in these 
states. It does not however remove the obligation 
of Zakat on him. 

Note: Sleep does not remove the liability for 
any claim against damage, loss of property or 
loss of human life caused by the sleeping 
person. 
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Attained 


Bnknptey 

The scholars have differed as to what is to be done 
with such a person. The majority agree that he 
should be prevented from having control over the 
portion of his wealth that is encompassed by his 
debt. When the judge has judged him to be 
bankrupt, then we apply to him the same rulings as 
the child who has reached the age of 
differentiation. Thus, that which could bring 
benefit or harm for him, such as business 
transactions — then it would depend on the 
permission of his creditors. 

Drunkenness 

All the scholars agree that if the person became 
drunk due to an excusable reason, then his legal 
capacity to agree to contracts is removed, and 
therefore his contracts are not valid. 

On the other hand, if the person became drunk 
due to a forbidden reason, then: 

• The majority of scholars believe that his 
legal capacity is still present (in order to 
punish him for what he will earn from his 
own doing). 

• The Maliki madhab as well as the opinion 
of SheikhulTslam Ibn Taymiyyah is that 
such a person is free of legal capacity. This 
opinion is stronger. 

Immaturity 

This takes the same ruling applied to the legal 
capacity of the child who has reached the age of 
differentiation. 


AlkauthaD 

IX INSTITUTE IV 
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IV. Conditions of Business transactions 


Ai.kauthaD 

A INST! TUT t JIV 


Condition No. 1 

Mutual consent. 

• Forced selling or buying is not correct. 

1 

i 1 


Condition Na. 2 




Condition No. 5 


The buyer and seller must be competent to buy 
and sell. 

• The transaction of the insane or child is not 
correct. 

• The validity of selling off other people’s wealth 
or buying with other people’s wealth is subject 
to the consent of the owner of the wealth. 


Condition No. 3 

The commodity must be permissible to use in 


other than times of need. 


• Impermissible commodities: Najis (Ritually 


impure) products such as alcohol, blood, dead 


animals, manure of impure animals, stolen 


products etc.. 


The owner must be able to handover the 
commodity to the buyer, 

• It is not permissible to sell for example: A 

runaway animal, or products that one does not 
possess, or products that have been stolen 
from oneself. 


Canditian No. 4 

The commodity must be sold by the owner or he 


who is in the position of the owner. 


• Either the owner or the agent, or the father of 


the owner. 


i 

1 

Condition No. 6 

The commodity must be well determined by sight 
or by description. 


These conditions are extremely 
important to understand. We 
will be drawing on these 
conditions at all stages to 
understand the validity or 
invalidity of business 
transactions. 
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V. Conditions in Business transactions 


AlkauthaD 

Jv in st i rw t f. IV 


The essential matter regarding contracts in general, is that they are permissible, according to 
the majority of scholars. 


m 

l^3jl ^ jj jJ 1 LgJlij 

O you who believe! Honour your contracts. 
[AlMa'idah: 1] 


fLz; ^->1 v it L&fc > 


^ ^ ^ ^ w t _ £ s'*** 

4 l/ 3 [ J ^ l o 1 ^ j ^ 


O you who believe! Do not eat your property 
amongst yourselves in falsehood except by way of 
business based on mutual consent. [AnNisaa: 29] 


As far as conditions in contracts are concerned, then the vast majority of the scholars of 
Islam only allow those conditions that are direcdy from the Quran and Sunnah or derived 
from them by way of Ijtihaad. On the other hand, the Hanbali scholars and some Maliki 
scholars, may Allah have mercy on them all, are of the opinion that all conditions in 
contracts are permissible, as long as they do not go against the Shariah. The latter opinion is 
the most correct opinion inshaAllah, due to the following proofs: 


luran 

4 ^ i \j$ lj£i; L^k > 

O you who believe! Honour your contracts. 
[AlMa'idah: 1] 

Sunnah 

.v%- 

The Muslims are upon their conditions, except a 
condition that makes a prohibited permissible or a 
permissible prohibited. [Reported by Abu Dawud] 

Statement of 

Hmarradiallahu 

anahu 

.yyijt jjp 

The perimeter of rights is upon the conditions that 
are set. 


23 


lentimy level cvee&ettd comaet 

www.alkauthar . org 





Permissible conditions 


AlkauthaD 

r\ ( .RS $ T 1 J l? T E IV 


Firstly 

Conditions that are part and parcel of the 
transaction. 

Example 

If you buy this product, you are allowed to do with 
it whatever you wish. 


Secondly 

Conditions that are meant to enhance and 
empower the transaction. 

Example 

I will sell you this car for 10,000 in instalments as 
long as you provide a guarantor who will pay me in 
case you default. 


Thirdly 

Conditions that stipulate a set amount of benefits 
for either the buyer or seller. 

Example 

I will sell you this house with the condition that I 
live in it for the next 1 month. 


Fourthly 

Stipulating a condition for the time of the 
transaction to take place. [Controversial] 

Example 

I will sell you only when the market price is so and 
so. 


Fifthly 

Stipulating some restrictions upon the free 
disposal of the other contracting party within a 
specific transaction. 

Example 

Such as: you can rent this property, but you can’t 
do business from it, or Ford motor company 
selling their employees Ford cars at discounted 
rates with the condition that they cannot sell it off 
within the first 6-12 months. 

Note: Valid condition in the opinion of Imam 
Ahmed and Ibn Taymiyah. 
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Impermissible conditions 


AlkauthaR 

i\ INSTITUTE IV 


Firstly 

Stipulating a second contract based upon the first 
one. [controversial matter] 

Example 

I will sell my car to you with a condition that you 
rent my house for one year. 


Secendly 

Stipulating conditions that go against the purpose 
of the transaction. 

Example 

I will sell this car to you with a condition that you 
do not sell it to anyone. 


impertantNote 

Stipulating conditional penalties in a contract that 
enact upon non-performance of a requirement of 
the contract, is valid in Islam. This is based on the 
fact that such conditions are from the benefit of 
the contract and prevent the parties from fooling 
around with their obligations. 

Example 

In a web design contract, the customer can 
stipulate that if the website is not finished in a set 
amount of time, then the customer is only obliged 
to pay 80 % of the amount. 


Such penal conditions are 
generally from the customer to 
the seller. If the seller is 
accepting money for his 
products or services, then it 
may not be allowed for him to 
stipulate such penal conditions 
upon the buyer, as it may be 
riba. Example: It would not be 
permissible for the seller to say 
that if the customer does not 
pay within the set date, then he 
must pay 1 0% more. 
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VI. Choice or Options in contracts 


AlkauthaD 

/VI N ST I T U T E IV 


The Shariah permits a number of "Options" or choices, to the buyer and sometimes the 
seller, after a contract has been made. 

These options do not enter into those contracts, which if they were to be applied, could 
cause more harm than good. Therefore, these options are not valid in contracts such as 
giving the customer the power to repeal the contract at any time he wishes to do so. 

The options and choices that the Shariah allows in contracts include amongst others: 


Option of 
Cancellation 
within the 
Trading Session 

J^r\ 

The choice of continuing or invalidating the 
contract whilst the buyer and seller are still in the 
place of the contract. This is with the Shaft and 
Hanbali madhabs, whilst the classical Hanafi and 
Maliki madhabs are not in favour of it. 

Proof 

jj li jlSJb oO 

The buyer and seller have the choice to conclude 
or repeal the transaction as long as they have not 
separated. [Agreed upon] 

Example 

If a person went to a grocery store and purchased 
an item, then he still has the option to return the 
item and get his money back as long as he has not 
left the store. If he leaves the store, then the 
contract becomes binding upon him unless agreed 
otherwise. 


This type of choice is not 
recognized by modem 
commercial law which 
stipulates that a contract 
becomes binding upon 
agreement and signing of the 
contract. 


Option of 
Cancellation 
wihin a defined 
period of time. 

Making the choice that the buyer or the seller has 
the choice to invalidate the contract within a set 
amount of time. 

Proof 

0 J S X 

The hadeeth of Habban bin Munqidh radiallahu 
anhu who used to be constantly fooled in business 


Cajole (def.): to influence, 
wheedle, coax or urge by 
gentle urging, caressing, or 
flattering 
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dealings — so the Prophet sallallahu alaihi wa 
sallam told him: If you purchase, then say no 
Cajole and I reserve for myself the option for three 
days. [Classified as Hassan by al-Albaani] 

example 

30 day money back guarantee. 


AlkauthaD 

/VlJjSTlUirE IV 


Option of 

Cancellation 
■pan seeing the 
item af sale 

That a person, who has agreed to purchase a 
product without seeing it, has the right to annul 
the contract upon seeing the product. 

This option is valid as long as two conditions are 
met: 

1 . That the product is specific. 

2. That he agreed to purchase it without 
physically seeing it. 

Nate 

This option is a matter of difference amongst the 
scholars based upon their differences on selling a 
specific product that is absent from the place of 
sale. 


Option of 

The right to invalidate the contract upon finding a 

Cancellation 

fault in the product that was not made explicit 

upon finding a 

prior to the sale. 

defect 

This option is valid as long as three conditions are 

[v£j| j£*] 

met: 


1 . That the defect decreases the value of the 
product. 

2. That the defect was present prior to the sale. 

3. The buyer was not aware of it before 
concluding the transaction. 
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Vw 


VII. Types and Classifications of Contracts. 



AlKAU'f HAD 

A INSTITUTE IV 


Contracts can be divided into different types by way of different considerations: 

1 . By way of the ruling of the Shariah. 

2. By the way of the type of commodity being sold. 

3. By the way of the ruling of the contract itself after it has been agreed upon. 

4. By way of whether 'possession' (taking hold of the commodity) is obligatory or not. 

5. By way of return or compensation from the deal. 

6. By way of validity or invalidity of the contract. 


Ruling if the Shariah (JTi 2^- j?] 

1. Obligatory: Such as buying water to drink if one fears dying out of 
thirst. 

2. Recommended: Such as lending and charity. 

3. Permissible: Such as buying and selling and renting. 

4. Disliked: Such as selling grapes to the one who you suspect will 
make wine out of it. 

5. Forbidden: such as 

a. Lending with riba. 

b. Selling dead meat or pork or alcohol or statues or musical 
instruments. 

c. Selling on the sale of your brother. 

d. Two contracts in one contract. (In some cases only) 

e. Selling a debt for a debt. (In some cases only) 


Type of commodity being sold c4> jA 

1 . Money from both parties. 

2. Money from one party and a transferable commodity from the 
other. 

3. Money from one party and a non-transferable commodity from the 
other. 

4. Money from one party and a benefit or work from the other. 
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Vw 


Binding Ml nonbinding contracts: 

b&9 (Si* ^ A 

1. Binding on both parties: such as buying and selling, renting etc.. 

2. Not binding on both parties: such as when both parties have the 
right to discontinue with the contract. 

3. Not binding on one party, but binding on the other: contract of 
guarantee. 


Is possession [taking hold) of the commodity required for the 
contract to he Binding [^j j&\ u 'Js>\ A 

1. Contracts in which possession is not obligatory: Example: Marriage 
(dowry), Guarantee, Agency etc.. 

2. Contracts in which possession is obligatory: 

a. For the transfer of ownership: Such as gifts and lending. 

b. For the contract to be correct: Such as monetary transactions. 

c. For the contract to be obligatory: Such as giving gifts and 

security deposit [j* jJl]. 


AlkauthaD 

JTV I N ST) n* T E IV 


Commutative and non-commutative contracts [ a A j 1^- # 

1 . There is compensation: such as buying and selling. 

2. There is no compensation: such as in giving gifts and charity and 

“guarantee”. 


Validity or invalidity of the contract yiA\ 3 aiJUn A 

1. Valid contracts: such as buying and selling and renting provided 
that all conditions are met. 

2. Invalid contracts: Such as buying or selling to and from a mad 
person or a child or buying and selling blood, pork, alcohol, human 
body parts, dogs, items of ritual impurity, manure of prohibited 
animals. 
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Will. Defects in contracts 


Vw 


Alkau r haD 

/VlSSTiTtfTf IV 


After the contract has been agreed, there may be a number of defects that emerge in it. 
These can be: 

1 . Coercion 

2. Mistake in the contract 

3. Extreme deceit 

4. Unforseen circumstances 




Coercion 

Kfy] 


If coercion exists in a contract, then the contract is 

not valid. Coercion is considered by the Shariah as 

long as the following 5 conditions are fulfilled: 

1 . The coercer has the ability to carry out the 
harm upon the coerced. So coercion is not 
correct from a weak person to a strong man 
for example. (The claim of the latter will not 
be accepted). 

2. That the coerced is convinced that the coercer 
will carry out his threat. 

3. That the threat is something that the coerced 
cannot bear, such as loss of life or loss of a 
faculty or limb or loss of its function or that of 
someone else’s. 

4. That the threat is illegal. So if it was legal, such 
as threatening the one who has defaulted on 
his debt payment with sale of his property in 
order to repay his creditors, then this is not 
termed as coercion. 

5. That the threat is for a near or immediate 
punishment rather than a future one. 
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Mistake 

This can be of two types: 

[i&i] 

1 . A mistake that invalidates the contract — such 

as the person agreed to buy gold, whereas the 
seller thought he meant silver. 



2. A mistake that does not change the benefits in 


any substantial way — in such a case, the 
contract is still valid. However, both parties 
have the choice to invalide the contract if they 
wish. 


Extreme deceit 

The criteria for understanding what can be deemed 


to be extreme deceit, are the customs of the 
people. 


According to the most correct opinion, the buyer 
has the right to invalidate the contract if the 
intention of the seller was to truly deceive the 
buyer. Such a matter would need to be setded in 
front of a judge. 


Example: Ele sold him a car with a major defect in 
the transmission. 


Unfcreseen 

Such as for example, a sudden rise in the prices of 

circumstances 

the raw materials or sudden fall in the value of the 

[Jjj&Ji j^Ji] 

currency. 


The goals and purposes of Shariah permit 
modification of the contract. Such a matter would 
be left up to the judge who may: 

• Divide the losses between the parties. 

• Nullify the contract if it has yet to commence. 

• Modify the conditions of the contract in order 
to distribute the benefit and harm between the 
parties. 
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ProfR and what is permissible from it 


AlkauthaD 

iViasntut i IV 


Definition 

j*'j j & 3&J1 pisg^i 31; 


6 s J 


Net income: the excess of revenues over outlays in 


a given period of time. 


In general, profiting from a business transaction is from the goals and purposes of Shariah. 
However, the Shariah sets certain guidelines to prevent profiteering when the harm is greater 
than the good. From these prohibited profits are: 


Profits from 

Such as trading in alcohol, pork etc.. 

trading in 


forbidden items 



Fronts from 

That can be by hiding the defects of the product 

cheattng and 

or marketing it in a way that hides its harms or 

lying 

deceives him. The Prophet sallallahu alaihi wa 


sallam had said: 

[ s 



dll : JlS J ys* J lj J-J lllii 2J 


The religion is sincerity. We asked: To whom O 
Messenger of Allah? He said: To Allah, His Book, 
His Messenger, The leaders of the believers and 
the believers themselves. 


Profits from 
extreme trickery 


t 

S' S' 


In general, every business transaction or marketing 
has some form of trickery. It is only when this is 
beyond limits, that the Shariah considers it to be 
prohibited. 
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hints from 


mtneptlysr 


hiarding 

££ Whoever hoards is in error”. [Muslim and 

[ 

Tirmidhi] 


This can be in basic foods or in other items, as 


long as such a monopoly adversely harms the 


general public. 



Is there a higher limit for profits? 

There is no higher limits for profits in the Shariah. Rather, the Shariah recogni2es the need 
to make more profit in certain items rather than others due to the nature of the product or 
manner of sale. Thus: 

• Cer tain products sell slower than others, so the profit margin on them may be higher 
than others. 

• Products that are sold on credit need to be higher in profit than those sold for cash. 

• Products that are luxuries of life — can have higher profit margins than those that are 
absolute essentials of life — such as water and basic foods. 


Is it permissible for the leader to set a price limit? 

The Shariah allows the leader to set a price limit provided the prices rise uncontrollably due 
to market forces or unscrupolous trading. This should be done in the interest of the greater 
good of the people. 
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Forbidden transactions by concensus 


AlkauthaD 

XT i n s t i t u r s. IV 


There are a number of transactions that are forbidden by the agreement of the Scholars. 
Amongst them, we will discuss the following 8 types of forbidden transactions: 

• Selling a debt for debt. (Some forms only) 

• Two contracts or sales in one. (In some cases) 

• Selling upon the sale of your brother. 

• The resident selling on behalf of the visitor. 

• Selling impure and forbidden products. 

• Selling during and after the time of the second Adhan of Jum'ah. 

• Sales of excessive gharar. 

• Riba. 


Why are these transactions prohibited? 

In general, the following are the reasons why the transactions noted above are forbidden: 

1. The contract is upon a commodity or to a person or in a time that is forbidden. 

2. The contract contains riba. 

3. The contract contains extreme uncertainty. 

4. The contract goes against one or more of the goals and purposes of the Shariah in 
business. 
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Forbidden: Selling a debitor a debt yjJb JjJi jg 


AlkauthaD 

JTV i n s t i t if t e IV 


Prtaf 

_) J o' o^' o*' 

■ ti & < {? 

Ibn Umar radiallahu anhuma said that Rasulullah 
sallallahu alaihi wa sallam prohibited the sale of a 
debt for a debt. [Daeef, reported by Daraqutni and 
AlHakim] 

Imam Ahmed said: ’’There is no authentic hadeeth 
regarding this matter, however the scholars have 
concensus that it is not permissible to sell a debt 
for a debt." [Reported by Ibn Hajr in At-Talkhees 
(3/26)] 

Explanation 

A product can be either something that is 
exchanged immediately or in the future. If it is 
transferred in the future, it remains in debt and is a 
liability. The scholars of Islam are in complete 
agreement that the sale of debt with a specific 
value for another debt of a higher value is not 
permissible. 

Example 

Discounting of Bills: Cashing or trading a bill of 
exchange at less than its par value and before its 
maturity date. 
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Forbidden: Two contracts or two sales in one j p£i] 


AlkauthaD 

iT ( n j t if r r JtV 


Proof 

, s# », O f , / > > A"* f * .. . O''"' O'" «" { S 0 

.L jjl jl jl aJU j H {j* 

Whoever makes two sales in one sale, then for him 
is the lesser value or it is Riba. [Abu Dawud, 
AlHakim and others. Authenticated by Ibn Hazm] 

Explanation 

The meaning of this prohibition can be either of 
the following scenarios: 


• A product is sold to the buyer with the money 
to be paid in the future and then repurchased 
from the buyer with a lesser amount of money 
paid immediately. This is known as an A'eenah 
transaction. This will be discussed a bit futher. 


• Selling with two prices, cash and deferred with 
a higher value without finalizing the deal. 


This point is extremely 
important for understanding 
modem day transactions, 
especially modern day halal 
finance schemes. 

Also: you must not confuse 
this scenario with one when a 
person buys two products with 
one price. 


Is it allowed to have two prices for one product - such as cash price and another price 
for credit sales? 

Yes it is permissible according to the vast majority of scholars. Thus instalment sales are 
similarly permissible in Islam. However, the terms of the contract have to be finali 2 ed at the 
time of making the agreement. 


Note 

Tabulating different charges for different payment 


periods and various installment amounts is 


permissible before the contract. After the contract 


has been made, then increasing in the amount due 


would be a form of riba. 
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AlkauthaD 

JTV IN 1 T U T £ IV 


Forbidden: Selling upon the sale of your brother y g] 


Proof 

0 ^ OS ,S s' } Os 0 ✓ . . 

Let none of you sell upon the sale of his brother. 
[Agreed upon] 

Explanation 

This type of sale is forbidden whether it is another 
seller who tries to sell above the sale of his brother 
or another purchaser who offers a higher price for 
the same product. 

This type of sale is prohibited provided two 
conditions are met: 

1 . That the contract has not become binding as 
yet. If the contract has already become 
binding, then there is no benefit in the 
prohibition. 

2. That it is without the express permission of his 
brother. If he has permission, then it is not 
forbidden. 


Exception 

Auction sales are an exception to this rule by the 
complete concensus of the scholars of Islam. 

Proof 

The Prophet sallallahu alaihi wa sallam held an 
auction to help an Ansari avoid begging. [Reported 
by Abu Dawud and Tirmidhi] 
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Forbidden: The resident selling on behalf of the visitor 


Proof 

Let not the resident sell for the visitor. Leave the 
people so that Allah may provide for them from 
each other. [Agreed upon] 

Explanation 

According to the majority of the scholars, the 
meaning of this prohibition is that the resident 
becomes a broker or agent for the visitor (seller), 
so he tells him: You shouldn’t sell, I know better! 
So the visitor (seller) appoints the resident to be 
his agent. The agent sells and rises the prices. Had 
the visitor sold for himself, then he would have 
discounted for the people. 




Conditions for 
this prohibition 


1. That the visitor wants to sell that which people 
are generally in need of, not something which 
is rare or only appeals to certain sections only. 

2. That the visitor is unaware of the actual price 
in the land. 


3. That the visitor wants to sell straight away, not 
in variable amounts. 


4. That the price of the product goes up. 
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Forbidden: Selling impure and forbidden products ljzi\ SjS\j tr >^\ jteTOR 


Proof 

Jt* 3 J* X » 3 *rX JX 

/ X / ^ ^ 

The Prophet sallallahu alaihi wa sallam forbade 
from making profits of selling a dog, the income 
from prostitution and the fortune teller's fees. 
[Agreed upon] 

cx A 1 j *&' j j~*j 

,xh\ lJ&i 

The Prophet forbade the price of blood, the price 
of the dog and income of a slave girl used for 
prostitution. [Reported by AlBukhari] 

Examples of 
products that 
are prohibited to 
sell 

1. Swine. 

2. Dog (some differences amongst scholars). 

3. Blood. (Permissible to buy at times of 
necessity) 

4. Selling dead meat. 

5. Impure animals and those considered filthy in 
the Shariah and their manure. 

6. Musical instruments. 

7. Statues, idols and good luck charms. 

8. The Quran. (Difference of opinions) 
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Forbidden: Selling during and after the Second Adhan of Jum'ah 

jliT jlIp ^3l] 


Proof 

^ja til IjJw* t * (Ji jj ^ ^ 

jS- j^J;i tjjij M /i Jj \yz& 

liji ^ o! 

4A) l Ij/ilj 4)3 1 1 jaXj I ^ 

O you who believe! If the call for prayer on the 
day of Jum’ah is given, then hurry to the 
remembrance of Allah. [Aljum’ah: 9-10] 

Conditions for 
the prohibition 

1 . That the person (buyer or seller) is one upon 
whom Jum’ah is obligatory. 

2. That the sale is not absolutely necessary. 

3. That the person is aware of the prohibition. 

4. That the adhan of the khutbah (the second 
adhan) is or has been given. 

Conseqnence 

The trader is sinful, however the sale is valid 
according to the majority. As for the Hanbali and 
Dhahiri scholars, may Allah have mercy on them 
all, then they consider the contract to be invalid. 

Note: What is the difference between the 
two opinions? 


Note 

Women can continue to buy and sell to each other 


after the Adhan of the Jum’ah because they are not 


from those upon whom the Jum'ah is obligatory. 



The adhan that is intended by 
this prohibition is the second 
adhan — the adhan of the 
khutbah when the Imam sits 
on the minbar to deliver his 
khutbah. 


If a person who is obligated to 
pray the Jum'ah, deals with 
one who is allowed to trade 
during this time, then they are 
both sinful according to the 
majority of the scholars. 
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Forbidden: Selling the unknown or uncertain [yp 


Definition 

The unknown or ambiguous (in its quantity or 
quality or any essential characteristic) 

Example 

Mystery bags sold in entertainment shows — when 
the contents of the bags are not known. 

Proof 

The Prophet sallallahu alaihi wa sallam forbade 
against the sale by the stone and from the sale 
based on uncertainty. [Reported by Muslim] 


levels of uncertainty 


Ai.kauthaD 

/Vi.NSTJ TUTf: IV 


The strictest of all the 
madhabs in this matter is that 
of Abu Haneefah and Ash- 
Shafi may Allah have mercy on 
them all. 


1. Extreme: this is the type that is forbidden. 

2. Minor: overlooked in business contracts. E.g.: An egg or a Mars bar. 

3. Between the two: takes the ruling of permissibility or prohibition depending on which of 
the two is more in resemblance. 


The reference for working out whether the level of uncertainty in a particular contract is 
beyond the limits or not — is the customs of the people 


Important note 

Unlimited or unrestricted benefit for a set fee is 
not from the forbidden transactions. Rather, 
stipulating an unlimited amount of product or not 
quantifying the amount of product in a deal is 
forbidden in some cases but permissible within 
certain arrangements. 

Example 

Unlimited internet downloads for a set fee is not 
forbidden. Similarly, unlimited use of a car in the 
rental period is completely permissible because it is 
a service for a fee. 

However, it is not permissible to sell an 
undetermined amount of products for a set fee. 
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Madera 
contracts that 
contain a certain 
level of 
uncertainly 


• Food products with mystery gifts inside. 
(Difference of Opinions) 

• Mystery flights. 

• Selling a house or flat before it is built. 
(Difference of Opinions) 



AlkauthaR 

/VINSTITUT E IV 


* 


Do you think ‘all you can eat* 
deals are similarly prohibited? 


important rule 

The most important consideration is the main item upon which the deal is being made. If 
the main object of the deal does not have extreme uncertainty in it, then the contract is 
permissible even if certain parts of the contract may have high levels of uncertainty. 
Example: It is permissible to buy a burger meal that has an 'all you can drink' option. 


Gambling is prohibited due to high levels of uncertainty 


Modern forms of 
gambling 

• Buying a coke with the intention of winning 
the prize holiday. (Difference of opinion). 

• SMS competitions. 

• Scratches and Lotto tickets. 

Note 

It is permissible to buy a product that has a prize 
draw with it, as long as the intention was for the 
product itself. If in the process, a person ends up 
winning the draw, then the money would be 
permissible for him to take and it would be 
considered a gift from the shariah point of view. 
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Praaf 

aJL p ail ijbl J cJll- : JlS ^ 

✓ / ✓ 

l4 li y yW :JJS j£-3 

^ 4 1 . y v :jii ?£*( jf y cc^-up 

.ilalp 

From Hakeem bin Hizam: I asked RasuluUah 
sallallahu alaihi wa sallam: People come to me and 
ask me for things that I don't have. Do I sell it to 
him and then search for it in the market? He said: 
Don't sell that which you don't have. [Reported by 
Tirmidhi and authenticated by Ahmed Shakir] 

p t. y, % cy j p^> % ^ j~; v 

s 0 ✓ O* J OS . fS 0 S O' 

.iiwUP ijm wJ lA £y) yj 

It is not permissible to lend and sell (at the same 
time), nor two conditions in one sale, nor profiting 
without having the liability of loss, nor selling that 
which you don't possess. [Reported by Tirmidhi 
and certified hasan (acceptable) by AlAlbani.] 

Note 

The scholars have differed as to the meaning of 

this hadeeth upon 3 opinions: 

1 . It means don't sell the specific item that you 
do not yet possess. On the other hand, if it is 
non-specific, then you can sell even if you 
don't possess it. This is the opinion of the 
Shafi madhab. 

2. It means don't sell the non-specific item, but 
you can sell the specific one that you possess. 
This is the opinion of the Hanafi and Hanbali 
madhab s. 

3. That you shouldn't sell the specific or the non- 
specific until you are the owner of it or it is 
within your ability to hand it over to the buyer 
upon a sale. This is the opinion of Sheikhul 
Islam Ibn Taymiyyah and is the stonger 
opinion in the matter inshaAllah. 


* 


Based on this, do you think 
drop shipping is permissible? 
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Forbidden: Riba [l j 


Riba in Judaism 

[Exodus 22:25] "If you lend money to one of my people 
among you who is needy, do not be like a moneylender; 
charge him no interest." 

[Leviticus 25:36] Take not interest of any kind from him, 
but fear your God, so that your countryman may 
continue to live among you." 

Riba in 
Christianity 

[Matthew 21:12-13] “Then Jesus went into the temple of 
God and drove out all those who bought and sold in the 
temple, and overturned the tables of the money changers 
and the seats of those who sold doves. And He said to 
them, 'It is written, 'My house shall be called a house of 
prayer,' but you have made it a 'den of thieves.” 

[Luke 6:35] "But love ye your enemies, and do good, and 
lend, hoping for nothing again; and your reward shall be 
great” 


* 


Riba has been prohibited 
in all the Shahahs of Allah 
in the past and present. 
The gravity of the sin of 
dealing in riba is 
tremendous. 


Pope Sixtus V 
condemned usury as 
“dete stable to God and 
man, damned by the 
sacred canons and 
contrary to Christian 
charity”. 


Riba in Islam 
accardingtothe 
Qur'an and 
Sunnah 

4 (vA 

And Allah has permitted trade but forbidden riba. 
[AlBaqarah: 275] 






l=£. 

^ pj£==J'j* 1 ojj 


[AlBaqarah: 278-279] V !j 


O you who believe! Leave that which remains upon you 
from riba, if indeed you are believers. If you do not, then 
take notice of war from Allah and His Messenger. And if 
you repent, then for you is your capital investment; you 
should not wrong, nor will you be wronged. 
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aJI \fj\ JfT ii 


Allah has cursed the one who consumes riba, the one 
who gives it, the two witnesses and the one who writes 
down the transaction. [Reported by Muslim] 


Note: How about the accountants who record 
entries of interest based transactions for their 
corporate clients? 


AlkauthaD 

iT I & $Ti it W T (: IV 


Vw 


The wisdom 
behind its 
prohibition 


^ Gyp i 4 ]^ ^ ^ ^ 


So that it does not become a monopoly with the rich 
amongst you. [AlHashr: 7] 

• It corrupts society. 

• It leads to great misallocation of resources. 

• It results in negative economic growth. 

• It is oppressive. 

• It involves hoarding and monopolising. 

Also, the ones who are forced into Riba are usually the 
ones in need of capital and resources and the goals and 
purposes of the Shariah regarding such people is to give 
them ease in their difficulty. Not only that, but the 
Shariah has also made them from the legal recipients of 
Zakat. Thus, riba - which is levied on those who can’t 
pay back in time, is completely against this great wisdom 
of the Shariah. 


Riba during the 

Scenario 1: Give me more time and I will increase. 

time of 

Scenario 2: With the condition of increase from the 

Jahiliyyah 

outset. 


Scenario 3: The interest to be paid monthly and the 


capital upon the end of term. 
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Types «f riba 

1. Nature of the Contract: 

a. Riba of sales j\ 

b. Riba in loans/debts H j] 

2. Reality 

a. Riba-n-Nasee’ah ^ j]: The riba of delay 

b. Riba-al-Fadl | Ij j] : The riba of increase 


Riba m sales. 


MaabateetJi 

ujaUi 

. JLj (Jb rtlilj 

Gold for gold, silver for silver, wheat for wheat, 
barley for barley, salt for salt, the same quantity for 
the same quantity, hand in hand. [Reported by 
Muslim] 

Catewnr 

Monetary items 

Food items 

Hail species 

Gold, Silver 

Wheat, Barley, Salt, 
Dates 

ibereaseifer 

riba 

Monetary purpose 

[0i\ jBai] 

- Being a Medium of 
exchange 

Basic food items sold in 
weight or volume and 
can be stored. 

°J S t0 J*l 

rs s £ * 


46 



Hentuvity level weekend comeee 

www.alkau.thar. org 



JUrtfeerkadeeth 

: Jli J At J 

/ ^ ^ s* '' *' 

Jla3 t 0 r^ Idi J-^5 

ij-l ~ d£tt ^ 4 :Jl-j 4^ i»l 

. 4j 

Bilal came with the new dates of Khaibar to 
Rasulullah sallallahu alaihi wa sallam and said: We 
purchase a sa’e of these dates (from Khaibar) for 2 
sa'e of these dates (from Medinah). So he sallallahu 
alaihi wa sallam said: Ooh! This is exactly riba. 
Rather sell them off for Dirhams and then 
purchase (the dates from Khaibar) with it. [Agreed 
upon] 

■attars 

• Indulging in Riba-based transactions is 
tantamount to being at war with Allah 
(Subhanahu wa Tala). 

• Riba includes all gains from loans and debts 
and anything above the principal of loans and 
debts and covers all forms of “interest” on 
commercial or personal loans. 

• Riba in business transactions occurs when 
bartering the six items and related 
commodities [by way of analogy] without 
immediate possession from one or both parties 
or without equality in weight. Therefore, the 
scope of riba al-fadl is much wider in a barter 
economy than in modern-day market 
economies. 

• One of the most important applications in 
modern times is currency trading in the 
International Forex markets. 

• Note: What is the reality of margin 
trading in the forex markets? 

• Stipulating a set benefit to the investor, such 
as: if you invest in my business, you will get 
10% of your investment as profit each year — is 
a form of riba. 


AikauthaR. 

A .INSTITUTE IV 
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AlkauthaD 

A INSTITUTE IV 

In our time 

• It is important to understand the history of currency. 

• The currencies that we have today are in reality promisory notes that have taken value 
due to the customs of our time. They are a medium of exchange and therefore they are 
subjected to the rules of riba. 

• Thus, bank loans that stipulate an increase on the captial are definitely riba. 


Some examples 

• Online currency trading in the international 


currency markets. 


• Exchanging gold jewellery for new ones and 


buying gold jewellery with credit cards. 


• Cashing some types of cheques. 
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Riba in borrowing 


Rule 

\ 

aj j>r Jpf c p 

" if 

Any loan that brings benefit to the lender, in any 
form or amount, then it is a form of Riba. 

Explanation 

This benefit can be any meaningful form of 
benefit. It is for this reason that the scholars are 
divided as to the permissibility of the borrower 
giving a gift to the lender. 


AikauthaR 

JTVin st i tut * A V 

Former President Obasanjo of 
Nigeria said: “All that we had 
borrowed up to 1985 or 1986 
was around $5 billion and we 
have paid about $16 billion 
yet we are still being told that 
we owe about $28 billion. 
That $28 billion came about 
because of the injustice in the 
foreign creditors' interest rates. 
If you ask me what is the 
worst thing in the world. I will 
say it is compound interest.” 
(Jubilee 2000 news update, 
August 2000) 


Important point regarding diversion 

Many modem day transactions try to hide the reality of riba by apparently hiding it under 
other contracts. This is a forbidden diversion. 


Vw 


Remember 



The consideration in contracts is for the real 


intention and meaning, not the wording or 


sentence construction. 


Pay particular attention to this 
rule as it has very important 


implications in various matters 
of Fiqh, especially in Business 


transactions 




Types of 
diversions 


Permissible: 

• When the goals and purposes of Shariah are 
not compromised. 

• When the diversion itself is in accordance with 
the goals and purposes of Shariah. 

Impermissible: 

• When the goals and purposes of Shariah are 
compromised. 

• When the diversion in reality hides a forbidden 
contract. 

• When there is no real intention in purchasing a 
product, rather it is only being done in order to 
bypass a forbidden transaction. 




Example: Sale and buy back 
transactions with the intention 
of profiting from the 
difference of the two prices. 
[Bay 5 al-Eenah] 
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Contracts that scholars have differed about 

We will only discuss two contracts about which scholars have differences about: 

1. ‘Eenah sale [iuJt 

2. Tawarruq sale [ ^ 

3. Deposit or down payment sale [l)jj 


AlkauthaR 

iVlKSTil TVT i: IV 


‘ienahsale 


Definition 

A product is sold to the buyer with the money to 
be paid in the future and then repurchased from 
the buyer with a lesser amount of money paid 
immediately. 

Proof 

There are no authentic ahadeeth that prohibit this 
sale. There are however, a couple of da’eef 
ahadeeth pertaining to this prohibition. 

Example 

Abdullah buys a car from Sarah for 12,000 CND 
to be repaid in instalments of 1000 CND per 
month for the next 12 months. Thereafter, Sarah 
re-purchases the car back from Abdullah for 
10,000 CND cash that she pays straight away. 


Explanation 

The vast majority of scholars, as against the Shaft 
madhab may Allah have mercy upon them all, are 
of the opinion that this contract is forbidden in 
Islam. The stronger opinion in this issue is the 
opinion of the majority. 

Note 

In the above example, if the car had depreciated or 
appreciated in value considerably or Sarah had 
paid exactly 12,000 CND or more to buy back the 
car or a third person purchased the car from 
Abdullah for 10,000 CND — then it would be 
permissible. 
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Tawarruqsale 


AlkauthaR 

iV I N St T J. T U T E IV 


Definition 

A deferred purchase is made on a good, then sold 
to someone other than the first seller for a cash 
amount lower than which the second seller bought 
it for. This is called fiqhi Tawarruq. 

Note: What is the difference between this 
fiqhi Tawarruq and the organized Tawarruq 
which became prevalent within some Muslim 
societies? 

Explanation 

• The majority of scholars hold that this kind 
of transaction is permissible. 

• Umar ibn Abdul Aziz and Muhammad ibn 
Hassan Al-Shaybani disliked such a 
transaction. 


Deposit or Down payment sale 


Definition 

A deposit is made at the time of contract with the 
condition that the rest will be paid upon taking 
possession of the product. In case the buyer 
doesn’t wish to continue with the sale, then the 
seller gets the right to keep the deposit paid. 

Explanation 

The majority of the scholars, as against the 
Hanbali madhab may Allah have mercy upon 
them, are of the opinion that this type of 
transaction is not permissible. 

The stronger opinion is that such a contract is 
permissible inshaAllah as there are no authentic 
ahadeeth that prohibit this type of sale. Also, in an 
incident during the time of Umar, Naff bin Harith 
bought a prison camp on the basis that if Umar 
likes it, then the full money will be paid, otherwise 
the initial deposit would be taken by the seller. 
[Reported in alMusnad of Imam Ahmad] 
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Manners of a Muslim businessman 


AlkauthaD 

j£Vl«*TtT«TE XX. 


Reminder 


131 4A1I j 

0 ^ ^ / 

IS[ C ^-^23 til 

Allah has mercy on a slave who is forgiving when 
he sells, forgiving when he buys, forgiving when 
he judges, forgiving when he seeks verdicts. 
[Reported by AlBukhari] 


The manners of a 

• 

Correct intention. 

Muslim 

• 

Good manners. 

businessman 


Uprightness in his transactions. 



• 

Knowledge of the halal and haram in business. 


• 

Leaving riba and all that lead to it. 


• 

Not consuming people’s money by falsehood 
and not harming others. 


• 

Following the laws and regulations regarding 
business. 


• 

Supporting Muslims and Muslim businesses. 


The principles of 

• The prohibition of dealing in that which is 

halal investment 

haram. 


• Prohibition of dealing in riba. 


• Prohibition of dealing in selling the unknown. 


• Prohibition of cheating and covering up and 


fooling the customer. 


• Prohibition of every sale that helps in the 


disobedience of Allah. 
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MODERN TRANSACTIONS 


AlkauthaB 

/Tin inrun IV 


Credit and debit cards 


Types of cards 

1. Credit cards: 2 types 


■ Charge card 


■ Revolving credit card 


2. Debit cards: 2 types 


■ Direct debit 


■ Current account debit cards 


SELLER OR 

AGENT 

GUARRANTOR 

CREDIT 

MERCHANT 

(MERCHANT 
ACCOUNT FACILITY) 

◄ > 

INSTITUTION 

(EG: VISA/MASTERCARD) 




x 

NORMAL ' 
BUYING AND 
SELLING AND 
LOAN 
TRANSFER 


/ 


AGENT 
PROMISE TO LOAN 
GUARRANTOR 


CUSTOMER 

(CARD HOLDER) 


Note from the above diagram: 

The main problem with the above is the agreement to pay extra money upon any delay in the 
payment. This is a usurious condition. 


Important issues 

• Buying gold and silver with credit cards: not 
permissible. 

• Taking out cash: Impermissible as riba is 
charged from the outset. 

Card charges 

• Once off charges for issuing debit cards is 
permissible inshaAllah. 

• Credit card annual fees are permissible as it is 
for a service. 
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Per transaction charge: 

a. If the transaction takes place using one’s 
own money that is in one’s account, then 
it is permissible. Example: Visa Debit 
cards. 

b. If the transaction is on credit, then it is 
impermissible (with some exceptions) and 
it is a form of riba. 


Bank accounts and transactions 

Is the concept of Banks foreign to Islam? 

Some Muslim economists claim that it is not foreign to Islam. Ibn Katheer rahimahullah 
reports in his Bidayah wan Nihaayah that Az-Zubair bin Awwam radiallahu anhu died living 
behind a huge fortune of 59.9 Million dirham from them 2.2 Million was debt. Thus, he left 
behind a net inheritance of 57.7 Million dirham. How did he have so much money? 
AlBukhari reports in his Sahih that this was because people used to come to him and want to 
keep their money with him for protection, and he used to refuse and say: Rather I will take it 
as a loan. Then Az-Zubair used to invest that money for his own benefit. 


The reality of 
bank accounts 


Bank accounts are regarded as loan facilities. The 
Shariah considers the account holders to have 
given loans to the bank. 

The interest paid by banks is forbidden by the 
complete consensus of the Ummah. [In the 
gathering of the World Fiqh Council on the 22-27 
September 1985] 

Bank loans for purchasing houses are not 
permitted in our times as the degree of necessity 
has not yet reached unbearable levels. 


^ The difference between 
keeping a trust as against a 
loan is that the trustee cannot 
use the commodity for his 
own use, where as in a loan, 
the person is permitted to use 
it for his own benefit. 
Additionally, a trust is not 
guaranteed by the trustee 
unless there is a proof of 
negligence, while loans are 
always guaranteed by the 
beneficiary. 
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Banking transactions 


Permissible 

Transactions in which the bank is providing a 

service for a fee, such as: 

• International money transfers. 

• Commissions from currency exchange 

• Safety and deposit boxes. 

• Current accounts — if no interest is being paid. 
As a result, ATM fees, online banking charges 
etc.. would also be permissible. This is the ideal 
option; therefore dealing with conventional 
banks in the west or in the east is a matter of 
necessity. 

Impermissible 

Transactions where the bank charges money from: 

• Penalties for late payments. 

• Fees for credit transactions. 

• Letters of credit. 

• Credit lines 

• Overdraft facilities 

• Charging interest on loans. 


AlkauthaD 

jTV I M S T i t U ? f: IV 
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Cheques and cash 

The rule 1. Buying gold and silver with cheques: It is not 

regarding haran permissible to use normal cheques to buy gold 

inceme and silver. On the other hand, buying gold 

with a certified cheque is permissible according 
to the consensus of the World Fiqh Council. 
This is because certified cheques take the rule 
of cash. 

2. Buying currency with cheques: Permissible 
with a certified bank cheque, otherwise 
impermissible. 
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Employment in financial institutions 


Main proof 

2=e 

And help you one another upon righteousness and 
fear of Allah and do not help one another upon 
sin and transgression. [AlMaidah: 2] 

Employment in 

financial 

institutions 

It is not permissible to work for conventional 
financial institutions. If you work for another 
company that provides services to a conventional 
financial institution, then it is also not permissible 
if your main activity is being used to benefit them 
in their interest based activities. 


AlkauthaD 

Tv i h « t r r u r i 1 v 


Disposing of haram income 


The rule 

regarding haram 
inceme 

.J&f Yj v fi>' JUi 

It is not obligatory to return haram wealth, nor is it 
suitable for utilization. 

What should we 
de with it? 

It should be given in charity for the benefit of the 
general community, not intending by it charity, 
rather intending to clear one’s wealth from 
impurity. 


Note: Regarding stolen money; if the owner is known - then that item must be returned to 
him. If the owner is not known, then it takes the ruling of the above and is considered lost 
money. 
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Commodity, Currency and Share Markets 


Main problems 

1 . Selling commodities before taking possession 

with Commodity 

of them. 

and Currency 

2. Selling of a debt for a debt. 

markets 

3. Presence of riba with both of its types. 


Reality of Shares 

The majority of scholars of Islam are of the 
opinion that shares are permissible. They consider 
shares to be a share in the ownership of the 
company. 

Main problems 
with Share 
markets 

1. Numerous companies whose main business is 
in that which is prohibited. 

2. Buying and selling shares based on promises 
and a not contract is rampant. 

3. Buying and selling shares that one does not 
own. 

4. Special or golden shares as they are known — 
are not allowed in the Shariah. 

5. Option sales are not allowed. 

6. Sale of debt is rampant. 

7. Selling bonds (which is an expression of debt 
owed) — whether government or private is 
impermissible. 

Note: What are the criteria of screening 
shariah compliant stocks within the 
Islamic Indexes? 
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Instalment, upfront, lay-by, down payments and interest free terms 


Ai.kauthaD 

JTv l M $ T 1TD T fc IV 


Instalment and Upfront payments are permissible by near consensus. 

Note: In a purchase plan on instalments, the customer must be in full control of the 
product. 


Upfront payment 

They are allowed provided the following 
conditions are met: 

1. The full payment is handed over at the time of 
agreement. 

2. Complete and full description of the product 
must be clear at the time of agreement 

Note 

• Upfront payment is a halal alternative to many 
investment scenarios. 


lay-bys 

• Deposit lay-bys are permissible if the 


conditions of the contract are met. 
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Mortgages and the modern dilemma 


AlkauthAR 

jfv i*f imTwtf IV 


Current trials for 
Islamic systems 

1. Rent-to-own 

2. Musharakah or Mudarabah 

Some of the 
problems with 
these systems 

• Diversion [^4^] to disguise riba. 

• May not follow the principle of profit and loss 
sharing or principles of Musharakah. 

• The combination between two contracts might 
lead in some cases to a form of riba or 
oppression. 

• Uncertainty in the contract. 

• Embodies conditions that go against the part 
and parcel of a contract. 

• Embodies oppression upon the people buying 
the house. 

• Disguises increases in the capital which is riba 
under the name of administrative charges or 
late payment charges etc. . . 
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The problem of delaying payment 


AlkauthaD 

/VlNSTlTOtl JLV 






The solution 


1 . The Islamic ruling is to give the debtor more 
time. 

2. Some means that scholars have discussed to 
make sure people pay on time: 

o Stipulating a guarantor or security 
payment/ deposit. 

O Putting the condition that the rest of the 
payment is due upon delay of any single 
instalment. 

o Putting the condition that a late fee is to 
be paid to a third party, such as a charity, 
upon any delay in payment. 

o Putting the condition that the client pays 
for all the costs incurred by the seller or 
lender from third parties due to any 
lateness or default in payment by the 
buyer /borrower, such as bounced 
cheques, legal costs etc. 

3. Any condition of increase in instalments, or 

late fees, etc. is a form of riba. 
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Insurances 


The basic idea 

Islam recognizes the need for insurance to help 

of insurance in 

against unforeseen circumstances. However, it 

Islam 

does not allow any profiting in it, as it leads to a 
number of major problems as discussed below. 
The concept of communal help is seen in: 


• Helping the one in debt from Zakat money. 

• The blood money upon the “A’aqilah” pJilp] 


tribe for the person who kills accidentally. 


Types of insurance 


Farbidden 

insurance 

The purpose of which is trade and business. 

Example 

• House and Property insurance. 

• Life insurance. 

• Income protection insurance. 

• Funeral insurance etc. 

Reason for its 
prohibition 

1. Contains riba. 

2. It embodies eating people’s wealth without 
right. 

3. It entails uncertainty (Gharar) in the contract. 

4. It entails oppression on both parties. 


Permitted 

Cooperative or mutual insurance wherein all policy 

insurance 

holders contribute to the pot with equal right to 
the money and any left-over in the pot is disposed 
of in a charitable manner or paid back to the 
participants as dividends. Examples of this include: 


• Accident insurance. 


• Social cooperative insurance (provides income 


support to disabled). 


• Medicare or national insurance. 





• Note: Service type 
contracts are sometimes 
called insurance, however 
they are halal because it is 
about a service for a fee. 

• Note: What are the 
differences between 
Takaful, Cooperative 
and Conventional 
modes of insurance? 

• Is Takaful insurance 
fully compliant with 
the guidelines of 
Shariah? 
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Business and Intellectual property, copyrights and trademarks 


Proofs 

^ IjJljdij \j3j\ jjUll LgJliJ 

O you who believe! Honour your contracts. 
[AlMaidah: 1] 

J * 'r~ uM A 

The Muslims are upon their conditions, except a 
condition that makes a prohibited permissible or a 
permissible prohibited. [Reported by Abu Dawud] 

According to the 
Shariah 

• All types of business and intellectual property 
that is of value in today's market is recognized 
and acknowledged. 

• All manner of cheating and stealing or 
plagiarising trademarks or copyrights are not 
allowed and can be prosecuted. 
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Repaying a debt during devaluation oi currency, inflation, CPI related 
indexed payments 


Acctrdmgto the 
Shariah 


• All debts need to be repaid - the same amount 
and in the same currency. 

• Minor devaluation or revaluation is 
overlooked. 

• Major depreciation or appreciation during 
major calamities or turmoil is considered and 
in such cases, debts need to be paid at the new 
rate. 

• Government or private debts related to CPI 
(Consumer Price Index) or inflation rates are a 
form of riba according to the majority of the 
scholars. Example: Student loans. 

• Note: AMJA (Assembly of Muslim Jurists 
of America) has issued a fatwa regarding 
student loans: They are permissible in the 
west after exhausting all the other legal 
means and alternatives. 

• Debt repayments in different currencies are 
allowed based on the agreement of both 
parties and on the rate of exchange on the day 
of complete debt reimbursement. 

• CPI related salary or rent increases or 
decreases are permissible provided it is agreed 
upon at the beginning of every contract period. 


FINALLY 


This is the not the end, 
nor is it the beginning of the end. 

It is perhaps, the end of the beginning. 
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